
^

No. 1302

FOR THE NINTH CIRCUIT.

I L

In the Matter of

HARRY GESAS.

Bankrupt\

FHE COMMERCIAX national/ APR 141906

BANK OF ST. ANTHONY,

Petitioner,

^Petitioner's Brief on Petition for Revision from
the United States District Court for the

District of Idaho.

"^^^^
1906.

•Clerk.

TETON PEAK-CMRONICUE >»IINT. 8T. ANTHONY, IDAHO.





STATEMENT OF THE CASE.

On the 31st day of December, 1904, a Petition in

Bankruptcy was filed in the District Court of the United

States for the District of Idaho, against Harry Gesas,

who was thereafter, on the 14th day of January, 1905,

adjudged to be a bankrupt. That on the i6th day of

May, 1904, the Commercial National Bank of St. An-

thony, the petitioner herein, loaned to the said Harry

Gesas one thousand dollars, taking therefor his pro-

missory note, on which the said Harry Gesas made some

small payments, leaving a balance due thereon on

December ist, 1904, of nine hundred five dollars, draw-

ing interest at the rate of twelve per cent per annum;

that on the 20th day of December, 1904, the said bank

came into possession, in the course of its business with

the said Harry Gesas, who was at the time the customer

of said bank, of a stock of general merchandise be-

longing to the said Harry Gesas, valued at about ten

thousand dollars, with the understanding that it was to

retain the possession of said merchandise and sell the

same at usual retail sales under the said Gesas' direc-

tion; the said bank continued in possession of the said

property until the ist day cf January, 1905, when on

the demand of the United States Marshal for the Dis-

trict of Idaho, while acting in his official capacity and



under the orders of the said District Court, the said pro-

perty was delivered to him, and by him to the Trustee

of said estate of Harry Gesas, bankrupt. That thereaf-

ter on the 13th day of March, 1905, the said bank duly

filed with the Referee in Bankruptcy its proof for the

said sum of nine hundred five dollars and interest,

as a preferred or secured claim, alleging that by reason

of Section 3448 of the Revised Statutes of Idaho of

1887, said bank had a lien on the said merchandise; that

on the loth day of June, 1905, the Referee in Bankrupt-

cy disallowed said claim as a secured claim, and allowed

said claim as a general claim. The order of the Referee

was duly certified to the said District Court for review,

and the said Court affirmed the said order, and the

same is now before this court for a final hearing and

decision.

SPECIFICATIONS OF ERROR.

The Referee in Bankruptcy and the learned Judge of

the District Court, erred, in failing to recognize the lien

of the said Commercial National Bank of St. Anthony,

the petitioner herein, given to it by the laws of the

State of Idaho, and disallowing said claim as a secured

claim.

ARGUMENT.

In taking up the argument ol this case, I first desire

to call the Court's attention to Chapter Six of the Re-

vised Statutes of Idaho of 1887, which is as follows,

to-wit:
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CHAPTER VI.

Other Liens.

Section
3440. Lien of seller of real property.
3441. When transfer of contract waives

lien.

344?. Extent of seller's lien.

34i3. Lien of seller of personal property.

Section
8445. Lieu of services.
3446. Liens on personal property.
3447. Lien of frtctor.
3448 Bankers lien.
3449. Mechanic's lien.

3444. Purchaser's lien on real property.

Section 3440. One who sells real property has a

vendor's lien thereon, independent of possession, for

so much of the price as remains unpaid and unsecured

otherwise than by the personal obligation of the buyer.

Sec. 3441. Where a buyer of real property gives

to the seller a written contract for payment of all or

part of the price, an absolute transfer of such contract

by the seller waives his lien to the extent of the sum

payable under the*contract, but a transfer of such con-

tract in trust to pay debts, and return the surplus, is

not a waiver of the lien.

Sec. 3442. The liens of vendors and purchasers of

real property are valid against every one claiming un-

der the debtor, except a purchaser or incumbrancer in

good faith and for value.

Sec. 3443. One who sells personal property has a

specific lien thereon, dependent on possession, for its

price, if it is in his possession when the price becomes

payable, and may enforce his lien in like manner as if

the property was pledged to him for the price.

Sec. 3444. One who pays to the owner any part ot

the price of real property, under an agreement for the

sale thereof, has a special lien upon the property, inde-

pendent of possession, for such part of the amount paid

as he may be entitled to recover back, in case of a fail-

ure of consideration.



Sec. 3445. Every person who, while lawfully in

possession of an article of personal property, renders

any service to the owner thereof, by labor or skill, em-

ployed for the protection, improvement, safe keeping,

or carriage thereof, has a special lien thereon, depend-

ent on possession, for the compensation, if any, which

is due him from the owner of such service, and livery

or boarding or feed stable proprietors, and persons

pasturing horses, or stock, have a lien, dependent on

possession for their compensation in caring for, board-

ing, feeding, or pasturing such horses or stock.

Sec. 3446. A person who makes, alters, or repairs

any article of personal property, at the request o^ the

owner, has a lien on the same for his reasonable charges

for work done and materials furnished, and may retain

possession of the same until the charges are paid. If

not paid within two months after the work is done, the

person may proceed to sell the property at public auc-

tion, by giving ten days' public notice of the sale by

advertising in some newspaper published in the county

in which the work was done; or, if there be no newspa-

per published in the county, then by posting up notices

of the sale in three of the most public places in the town

where the wc k was done, for ten days previous to the

sale. The proceeds of the sale must be applied to the

discharge of the lien and the cost of keeping and selling

the property; the remainder, it any, must be paid over

to the owner thereof.

Sec. 3447. A factor has a general lien, dependent

on possession, for all that is due to him as such, upon

all articles of commercial value that are intrusted to



him by the same principal.

Sec. 3448. A banker has a general lien, dependent

on possession, upon all property in his hands, belong-

ing to a customer, for the balance due to him from such

customer in the course of the business.

Sec. 3449. The liens of mechanics, for materials

and services upon real property, are regulated by the

Code of Civil Procedure.

It will be noticed that Section 3448 of said Chapter

gives to a banker a general lien, dependent on posses-

sion, upon all property on his hands, belonging to a

customer, for the balance due him from such cus-

tomer in the course of the business. Under this

section the petitioner herein asserts its claim. The

District Court rested its decision upon the meaning of

this section and for that reason I will first discuss its

meaning. I think that the court erred when it attempt-

ed to apply the rules for the interpretation of contracts,

to the interpretation of this section of the Idaho Stat-

utes. This section says that a banker has a "general

lien, " the meaning of the terms "general lien, "
it is

defined by Section 3327 of the Revised Statutes of Ida-

ho of 1887, as follows, to-wit: "A general lien is one

which the holder thereof is entitled to enforce as secur-

ity for the performance of all the obligations, or all

of a particular class of obligations, which exist in his

favor against the owner of the property." See also

"Words & Phrases" Vol. 4, Page 3073. In Kent's Com-

mentaries page 634, the following language is used:

"A general lien is the right to retain the property of

another for a general balance of accounts; but a parti-



cular lien is a right to retain it only for a charge on ac-

count of labor employed or expenses bestowed upon the

identical property detained. " It does seem to me that

the learned Judge of the District Court was in error

when he stated as a principal, applicable to this statute,

that the debt in order to be a lien must be incurred up-

on the face of the security actually delivered or pro-

mised, see page 24 of Record. This would be a spe-

cial or particular lien, and not a general lien. Having

called the court's attention to the terms ''general lien,
"

'

I would now direct its attention to the meaning of the

terms ''all property," "all," is one of the most compre-

hensive words that can be found in the English lail-

' giiage, and when used in conjunction with the word

property, would certainly include both real and personal.

Section 16 of the Revised Statutes of Idaho of 1887,

Subdivision I, defines the meaning of the word proper-

• ty, as follows:

-*'* 'The following words also have, in the Revised Stat-

^ iites, the signification attached to them in this section,

unless otherwise apparent from the context:

'

li "The word 'property* includes both real and

personal property.

"

In examining the chapter on liens supra, it

will be seen that the legislature used the term

property advisedly and intended to give to it the mean-

ing above defined. It is certainly not apparent that any

other meaning was intended from the context. Havitig

given some attention to the meaning of particular

words in the section 3448, I would now ask the court

to interpret it in accordance with rules of interpretation



of statutes that have received the approbation of ages.

Take for instance the rules laid down by Blackstone in

his commutaries Book i, page 59-61. First: "Words

are generally to be understood in their usual and most

known signification; not so much regarding the propri-

ety of grammar, as their general and popular use."

Taking the word ' 'general
'

' in the above statute cer-

tainly this word in its common acceptation when used

in connection with the word ''lien" is in direct opposi-

tion to the word "special" or "particular." Taking

the words "all property" as used in the said statute,

in their usual and most known signification, and simply

ask the question, is it possible that they could mean

particular property only? To illustrate, a banker could

not maintain alien on a herd of sheep coming into, his

possession for the balance due him from a customer, in

in the course of business, because sheep are not includ-

ed in the terms "all property," but, under the ruling

of the learned Judge of the District Court, the customer

could have disposed of the herd of sheep and received

therefor a promissory note, and have deposited the note

with the bank, then the bank would have a lien on the

note, because notes are included in the terms "all pro-

perty.
'

' It seems to me that the language is so plain

that there is absolutely no room for construction, even

laying aside the provisions of the Idaho Statutes defin-

ing the exact meaning of the words used.

Second. "If words happen to be still dubious, we may

establish their meaning from the context, with which it

may be of singular use to compare a word or a sentence

whenever they are ambiguous, equivocal, or intricate.



I say that an examination of this chapter will show that

the Legislature used the words in section 3448 advised-

ly, for the terms "personal property" and ''real pro-

perty" are used in a manner that give them an unmis-

takeable meaning and that meaning conforms to the

ordinary and usual signification of the terms and in ac-

cordance with our own statutory definition.

Third. "As to the subject matter, words are always

to be understood as having a regard thereto, for that is

always supposed to be in the eye of the legislator, and

all his expressions directed to that end." Judge

Knowles, of the District of Montana, in discussing

Statutory liens in the case of Gilchrist et al. v. Helena

Hot Springs & Smelter R. Co., in 58 Fed. 71 1, says: "A
lien is a security, and, in case like the one at bar, is given

by law to secure the payment of money. It is as much a

security as a mortgage, which is given by contract, " the

term "lien" has been variously defined but at all times

I think harmoniously, and includes all cases in which

property is charged with the payment of debt. The

subject matter of Section 3448 is so plain "that he who

runs may read. " The object was to secure payment

of money to a banker, in preference to other classes of

people. Does this statute accomplish that object, by

taking the terms used therein in their ordinary accepta-

tion?

Fourth "The most universal and effectual way of

discovering the true meaning of a law, when the words

are dubious, is by considering the reason and spirit of

it, or the cause that moved the legislature to enact it'*

I contend that Section 3448 was enacted for the sole
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purpose of giving to banks SECURITY, not on a par-

ticular kind of property, for the statute did not attempt

to designate a particular kind of property, but has ex-

pressly and forcibly stated that it was to include ''all

property.
'

' The statute was enacted to secure the en-

forcement of the liabilities of the customers of a bank,

to tie their property in the hands of a bank to any debt

or claim that the bank might hold against them, in the

course of their business. There was no quibbling over

the kind of property at the time of the enactment of

this statute, SECURITY was the object. In my hum-

ble judgment, in the interpretation of this statute, the

object of its enactment should be kept in view, so as to

give effect to the end of its enactment, to-wit, SECUR-
ITY TO BANKERS, even beyond that enjoyed by

other classes of people. The wisdom of such a law

might be questioned, but its meaning is too plain for

construction. It is certainly within the power of a state

legislature to enact such a law, and if it is wrong in

principal that body alone should repeal it.

In the very well considered case of Bourland vs.

Hildreth, 26 California Reports, Justice Shafter states,

on pages 180 to 183, of the opinion of the court, that,

"The great object, with reference to which all the

rules and maxims that govern the interpretation of stat-

utes. Constitutions, and other written instruments have

been framed, is to discern the true intent of their au-

thors, and when that intent has been ascertained, it be-

comes the duty of the Court to give effect to it, what-

ever may be the convictions of the Judges as to its wis-

dom, expediency, or policy.
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One of the cardinal rules of interpretation referred to

is, that in the absence of ambiguity no exposition shall

be made which is opposed to the express words of the

instrument. "Speech is the index of the mind, and

that exposition which corrupts the text is accursed.''

(Broom, 396.) Whei an Act is conceived in clear and

precise terms -when the sense is clear and manifest and

leads to nothing absurd, there can be no reason to re-

fuse the sense which it naturally presents to the mind.

To go elsewhere in search of conjecture in order to re-

strain or limit the instrument, would be but to elude its

force. If Courts were at liberty to search for foreign

reasons to maintain what was not to be found in any

just sense of the words used, then a statute or Consti-

tution might be used for the accomplishment of a pur-

pose which it was the intention of the lawgiver to

discountenance and withstand. (Smith's *Com. [181]

688; 7 Mass. 524.) A writer on American law says:

''When the meaning is satisfactorily perceived and

understood, there is no room for a liberal or strict, or

large or narrow, or other construction, than according

to the meaning. "
(6 Dane's Ab. 600.)

The Supreme Court of the United States has held

that where a law is plain and unambiguous, whether it

be expressed in general or limited terms, its authors

must be intended to mean what they have plainly ex-

pressed, and consequently no room is left for construc-

tion. (7 Cranch, 52.) Mr. Dwarris lays down the

rule thus: "Though the judges are to explore the in-

tentions of the legislature, yet the construction to be

put upon an Act of Parliament must be such as is war-
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ranted by, or at least not repugnant to, the words of

the Act. Courts must not, in order to give effect to

what they may suppose to be the intention of the Legis-

lature, put upon the provisions of a statute a construc-

tion not supported by the words.
"

It was held in Rex v. Ramsgate (6 B,& C. 712), "that

where the Legislature has used words of a plain and

definite import, it would be very dangerous to put upon

them a construction which would amount to holding

that the Legislature did not mean what it has expressed.

The fittest course in all cases where the intention of

the Legislature is brought into question is to adhere to

the words of the statute, construing them according to

their nature and irnport, in the order in which they

stand in the Act of Parliament." Mr. Dwarris, in

commenting upon Rex v. Inhabitants of Great Bently

(10 B. & C. 520), remarks that *'The most enlightened

and experienced Judges have for some time lamented

the too frequent departure from the plain and obvious

meaning of the words of the Act of Parliament by

which a case is governed, and themselves hold it much

the safer course to adhere to the words of a statute

construed according to their own import, than to enter

into inquiry as to the supposed intention of the parties

who framed the Act. Courts are not to presume the

intentions of the lawmaker, but to collect them from

the words; and they have nothing to do with the

[182] policy of the law. This is *the true sense in

which it is so often impressively repeated that

the Judges are not to be encouraged to direct their con-

duct *by the crooked chord of discretion, but by the



12

golden metewand of the law, ' i. e. , to collect the sense

of the lawmaker by a sound interpretation of the lan-

i>"uag"e, arcording^ to reason." (Dwar. on Stats. 702,

703)
•^ 3|5 *|^ *|> *|>

"It appears from the foregoing citations that laws are

to be construed according to the intention of their au-

thors; that the words used are to be first resorted to as

furnishing- the best index of intention; that if the mean-

ing of the words in their popular import is clear, and is

in harmony with the context and the subject matter,

and comports with the causes that induced the enact-

ment, then the words themselves determine the inten-

tion; that the words so illustrated should be adhered to

by Courts, however unwelcome the results may be to

the Judges or others, or however opposed they may be

to mere personal views of public policy.
"

The case of Reynes v. Dumont 130 U. S. 354 and

Armstrong v. Chemical National Bank, 6 L. R. A. 226,

have no application w^hatever to statutory liens They

discuss the common law liens or contract liens, these

two cases mi^ht be authority on the question of the

interpretation of a contract where the question of lien

is involved in the absence of a statute, but certainly not

authority on the interpretation of a statute that is ex-

press in its terms, especially where the plain meaning

of the words used leads one irresistibly to a different

conclusion. Test this proposition by asking, is abank-

er'slien in Idaho a matter ot contract or is it depend-

ent on statute? I contend that it is purely a creation

of statute, and not of contract. In the case of Mar-
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tin vs. Hewitt, 44 Ala. 418, the following language is

used, "a lien created by mere act of legislation has

none of the properties of contract, and hence may be

destroyed by an act of legislation. '

* Could Section 3448

of the Revised Statutes of Idaho of 1887, be repealed

by the legislature, and would such an act on the part

of the legislature be within the constitutional inhibition

against the passage of laws impairing the obligations of

contracts? I say that a bankers lien under the laws of

Idaho is a creature of statute and is not effected by the

Bankruptcy Laws of the United States. This conclu-

sion I maintain is amply supported by the highest au-

thority. In re New York Economical Printing Co.,

I [o Fed, 518; In re Kellogg 1 18 Fed. 1017; '*The rule

seems to be that where the lien does not contravene

the bankruptcy law, and is recognized by the state law,

it will be preserved. " Collier on Bankruptcy 5th Ed.

Page 526; Statutory liens are not dissolved by. an ad-

judication of bankruptcy against the debtor. In re

Emslie et al. 102 Fed. 291; In re West Norfolk Lum-

ber Co. , 112 Fed. 760; Meador vs. F. A. Fay & Egan

Co., (Georgia) 109 Fed. 632; The failure to remove a

statutory Hen is not an act of bankruptcy. In re Mero,

128 Fed. 632-3; a lien created by statute is cognizable

and enforceable in bankruptcy, In re Pratesi, 126 Fed.

588; "By virtue of the statutes of Delaware, a landlord

has, as against creditors of his tenant, a lien, charge or

preference on the goods and chattels of his tenant on the

demised premises for rent due for the balance of the

renting year and this right will be recognized and en-

forced as against the proceeds of such goods and chat-
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tels when sold by a trustee in proceedings in bankrupt-

cy against the tenant. " In re Mitchell, i i6 Fed. 87; In

re Hoover, 113 Fed, 136; A trustee in bankruptcy

takes only the interest of a bankrupt in the assets of

the estate, and holds such assets subject to all valid

claims, liens, and equities enforceable against the bank-

rupt Chattanooga Nat'l Bank, v. Rome Iron Co. et

al. 102 Fed. 756; Yeatman v. Savings Ins't 95 U. S.

764; A bank has a lien on the stock of its sharehold-

ers. In re Dunkerson, Fed. Cases 4,156; if valid a

lienor becomes a secured creditor, and must be treated

as such. Collier on Bankruptcy 5th Ed. Page 528.

It seems that the decision of the District Court, see

page 26 of the Record, turned on the construction of

Section 3448 of the revised Statutes of Idaho of 1887, in

this, the Commercial National Bank of St. Anthony,

contends that the learned Judge of the District Court,

erred, and asks that said decision be reversed.

Respectfully submitted.

1

/Attorney for Petitioner,
'I
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In the United States Circuit Court of Appeals.

FOR THE NINTH CIRCUIT.

In the Matter of
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Petition for Revision from the United States

District Court for the District of Idaho.

May it please the Court:

We -shall take up the answer to the argument of Coun-

sel for Petitioner in the order in which Counsel has pre-

sented his authorities. The crux of his argument, is Sec-

tion 3448 of the Revised Statutes of Idaho, as appears

in page 5 of Counsel \s brief. The Honorable Counsel has,

we think, lost sight of the entire sprit of the Bankrupt
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Act. The Bankrupt Act is for the purpose of awarding

to all creditors an equal division of the profits. That is

to say, that all creditors of the respective classes shall, in

proportion to their claims receive a fair and equal propor-

tion of the assets of the estate. Any act, or any effort

which is in opposition to the spirit of this is certainly

against the general construction of the Bankruptcy law.

We must read the Bankruptcy Act in its entirety. We can-

not isolate passages or phrases for our convenience. We
cannot, in discussing the matter of liens, forget the propo-

sition of fraud, or intent, or knowledge, or of any of the

various and peculiar phases of the Bankruptcy law. We
must ever have before us the whole of the law, and con-

sider as well as the letter, its spirit and intent. Therefore

the act of the Idaho Legislature must be reviewed in the

same way that we would review the act of an individual

inso far as the act may be in opposition to the spirit of the

Bankruptcy law.

So that in reading the Chapter of the Idaho law of

liens, we must have equally in mind, the law of preference

y

the law of intent; and they must be received with ecjual

force. No one would dare to assume that a State legisla-

ture could enact a particular preference as to creditors,

which would nullify the spirit of the Bankruptcy Act.

This does not say that the legislature may not fix and de-

termine preference, but such preference must be within

the purview of this Federal Statute. We beg to direct at
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this time the attention of the Court to Section 67 of the

Bankrupt Act, Subdivision, which says that

^'d. Liens given or accepted in good faiths and not in

contemplaUon of any fraud, upon this act, and for a pres-

ent consideration which have been recorded according to

law, if record thereof was necessary in order to impart

notice, shall not be affected by this acts.
'

' (All italics our.

)

Subdivision e of the same Section says:

^^That all conveyances, transfers, assignments, or in-

cumbrances of his property, or any part thereof, made or

given by a person adjudged a bankrupt under the provis-

ions of this act subsequent to the passage of this act and

within four months prior to the tiling of the petition, with

the intent and purpose on his part to hinder, delay, or de-

fraud his creditors, or any of them, shall be null and void

as againsf: the creditors of such debtor, except as to pur-

chasers in good faith and for a- present and fair considera\-

tioji; and all property of the debtor conveyed, transferred,

assigned, or encumbered as aforesaid, shall, if he be ad-

judged a bankrupt, and the same is not exempt from exe-

cution amd liability for debts by the lam of his domilcile,

be and remain a part of the assets and estate of the bank-

rupt and shall pass to his said trustee, whose duty it shall

be to recover and reclai mthe same by legal proceedings

or otherwise for the benetii' of the creditors. And all con-

veyances, transfers, or incumbrances of his property made

by a debtor at any time within four months prior to the
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filing of the petition against him, and while insolvent,

which are held null and void as against the creditors of

such debtor by the laws of the State, Territory, or district

in which such property is situate, shall be deemed null

and void under this act against the creditors of such debt-

or if he he adjudged a bankrupt, and such property shall

pass to the assignee and be hy him reclaimed and recov-

ered for the benefit of the creditors of the bankrupt. For

the purpose of such recovery any court of bankruptcy as

hereinbefore defined, and any State court which would

have had jurisdiciton if bankruptcy had not intervened,

shall have concurrent jurisdiction/^

We especially direct Your Honor's attention to the

phrase ^^ Except as to purchasers in good faith a(nd for a

present and fair cons'ideration.'^ We shall take up the

question of intent and good faith subsequently and with

this statement as to our view of the consideration of the

Bankruptcy Act, we now wish to examine Counsers in-

terpretation of the expressions contained in the particular

Section of the Idaho Statutes, which Counsel lays such

stress upon. Counsel insists that a ** general lien'' exists

in favor of the Petitioner in this case.

GENERAL TJEN.

Counsel's af:tem]>t to define the term ''general lien"

in such a way as to einbrnce the pro]>erty in question in
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this suit cannot bear the test of analysis. Coimsel seems

to argue that a lien which is not limited to specific proper-

ty on which labor has been employed or expenses been

bestowed, cannot be a general lien, unless it embraces all

other property whatever belonging to the persons against

whom a lien in the particular case might be had. Counsel

seems to forget that a lien may be a general lien though

it does not embrace all other property in addition to the

particular property on which labor has been employed or

expenses bestowed, if it embraces any property beyond

the said specific property, on which labor has been em-

ployed or expenses bestowed ; and the lien of a bank, lim-

ited, as the learned judge says, in this case, to the char-

acter of property usually dealt in or deposited in banks in

the usual course of their banking business, is certainly a

general lien, and such a lien is implied by the expression

''general lien" in Section 3448 of the Idaho laws.

That the learned Judge of the District Court is right in

his determination of the meaning of the word ''property"

in said Sec. 3448, is also plain from the authorities, who,

in speaking of a banker's lien, usually speak of the lien

as against the funds and property of the customers which

come into the banker's hands in the course of business,

the word ''property" being used according to the learned

Judge's interpretation of said Statute, and the said Stat-

ut;e being, as the learned Judge says, but a statutory ex-

pression of the general lair on the subject.
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See e. g. Overton on the Law of Liens, Sec. 79.

Using the argument of the Counsel for Petitioner and

bearing in mind the interpretation of the learned Judge

of the District Court, what would be the natural interpre-

tation of the Statute as enacted by the Legislature of the

State of Idaho I

Simply this, that it contemplates the act or acts that

have always been considered to be a part of that particular

business or attached thereto.

It may be noted in passing that the general lien is not

favored in the law, and a statute embracing such is, of

course, strictly to be construed.

See Overton on the Law of Liens, Sec. 7.

Jones on Liens, II Edition, Sec. 23.

Counsel seems wholly to confound the lifference be-

tween a lien given by a contract^ on the one handy and

liens arising by virtue of the common law or statute, on

the other. On pages 12 and 13 of CounsePs brief, it is

implied that liens arising by virtue of the common law are

contract liens, and then, on such false basis, it is argued

that the cases of Reynes v. Dumont 130 U. S. 354, and

Armstrong v. Chemical National Bank, 6 L. R. A. 226

cited by the learned District Judge, have no application

whatever to statutory liens or to the case at bar. The

true distinction would put liens by contract in one class,

nnd lions arising from the law in another class, the latter

class embracing statutorv and common law liens. A lien
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by contract comes only from an express agreement, and

not by operation of law, and such is not the lien considered

by the learned Judge in his opinion or by the said cases

named ; and a lien given by the statute is of the same kind

as one by the common law, except that the statute may ex-

tend the common law somewhat, as for instance in not re-

quiring possession of propery.

See on this question, Overton on the Law of

Liens, Section 233.

Jones on 'iLens, II Ed. Sees. 4 and 5, and also

Sec. 97.

Therefore Counsel's underscored argument on pages

12 and 13, of his brief is ivithomt meamifig or application,

being based en a confused ur.derstiainding of the terms em-

ployed.

On page 8 of Counsel's brief, stress is laid upon the

effort of the State Legislature to create a special prefer-

ence for the bankers. We beg to call the Counsel 's and the

Court's attention to In Re Soudan Manufacturing Com-

pany, 113 Fed. 804, 808, and 809.

(p. 808.) ^'The policy of the Bankruptcy law re-

specting liens for a present consideration differs radically

from its treatment of preferences generally, or security

for an existing indebtedness. While 'a preference in void-

able, (vide Sec. 60 b) when accepted with ^reasonable

cause to believe it was intended thereby to give a prefer-
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ence,' and liens or security given to within four months are

declared void, (Sec. 67 c, e, f) irrespective of notice, the

provision which governs this case (Sec. 67 d) makes good

faith on the part of the appellant the sole test.''

Therefore we must again read Sec 67 d where it says

that '^ liens given or accepted in good faith and not in

contemplation of, ^ or in fraud upon, this act, and for fu

present consideration which have been recorded according

to law, if record thereof was necessary in order to impart

notice, shall not be affected by this act.
'

' Liens must then

be, notwithstanding the acts of individuals or states, muts

be in conformity with the general spirit of the Bankruptcy

Act.

Also see Collier on Bankruptcy, page 629:

^^ Except purchasers in good faith and for a present

fair consideration''— this saves valid transfers, as subsec-

tion d does valid liens.

Our contention is further that the tieirm *^ general

lien," has not the specific definition that is given to it by

the honorable Counsel for Petitioner and can mean no

more than if it said ^Mien" only.

Again Collier on Bankruptcy, 5th Edition, page 525

says, ''The supreme test of validity (in speaking of liens)

is, of course, good faith. Wamt of present consideration

or faihtre to record, where record is necessary to impart

notice, arc also of importance/*

As to what oonstitutes ''Framd of the provisio) s of
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this act'' we direct the Court's attention to Collier on

Bankruptcy, 5th Edition, page 534 wherein the distin-

guished author says :
^ ^ It means in brief, any act intended

to disturb, or resulting in the disturbance of that equili-

brium between creditors of the same class, which is the

basic principle of Bankruptcy laws." This is the thing

we have continuously contended for. The facts in the

case disclose this, that the consideration for the alleged

indebtedness was a promissory note to secure an indebted-

ness of $1,000 on the 16th day of May, 1904, (record page

5.) That on the 20th day of December, 1904, Petitioner

came into possession of the Bankrupt's stock of goods

then being in a certain store described in the record,

(page 6), and Petitioner was placed in possession of the

stock of goods ^' under the direction of Harry Gesas, the

Bankrupt." Prior to this time a mortgage had been given

by Gesas to the same Petitioner, but evidently learning,

and knowing of the insolvent condition, or hawing reason-

able cause to so believe, the Petitioner, with a keenness

worthy of a better cause, discards and disavows and claim

under the mortgage and then takes possession (!) of a

stock of goods— for what reason— to better protect itself

against any and all claims which might be made.

The Petitioner's relation to the First National Bank

in this transaction must not be overlooked. Why did the

Commercial National Bank suddenly release its claim un-

der the mortgage and seek by some other route to protect
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itself? This note of Gesas had run along for several

months. They evidently saw, or had remon to believe, or

were in such position that the law assumes they must have

known Gesas 's insolvent condition, and sought to take an

advantage which is not given by the Bankruptcy law, and

did take such an advantage as did disturb the equilibrium

betiveen creditors of the sa/me class; in other words, at-

tempted to obtain a greater privilege than the Federal

Law intends a creditor to have.

Record (page 6) says that the Commercial National

Bank held possession of the said property in connection

with the First National Bank of St. Anthony. The official

records in this case in the matter of Harry Gesas, Bank-

ruplt, shows that the First National Bank satisfied its

claim by reason of the mortgage out of monies in its pos-

session, and the only inference to draw from the records

of the case, and the record has filed in this court, is that

there was some mutual arrangement between tlie two

banks, each working for its own advaniage, but seeing to

it that no unnecessary encroachment was made upon the

other's position. Certainly there is something within

these acts which exhibit an intent to ''disturb the eqidli-

bndm of the relationship of the creditors m this case/'

On this line, Collier on Bankruptcy, 5th Edition page 534

says that the concluding class of subsection c (Section 67)

is doubtless ex})ressive of the law, and we again direct at-

tontion to that subdivision.
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PRESENT CONSIDERATION.

Virtually, all the cases which have deter-

mined the question of liens are such liens

where either by contract or by act of legislature there has

been fixed a present consideration: as for instance, me-

chanics liens, material mens liens, landlord liens, livery

stable keeper's liens, all are such conditions growing out

of the relations of man to man wherein a present fair con-

sideration has passed. A mechanics lien is held good be-

cause some record must be made thereof, and there is a

consideration present; the same is true as to laborer's and

material men's liens. See Colier, p. 526, and this bit of

authority is quoted with much unction by the Honorable

Counsel for Petitioner, ^'Akin to this subject are all Jiens

which, or whose priority, rests on special statutes.
'

' That

is, statutory liens must have the same elements within

them that the above mentioned liens which are regarded

as valid liens, shall have. The special liens, as mortgages,

and the like, are held good only when there is a present

fair consideration, and the act is nM fraud or comtem^-

plation of fraud against the act of Bankruptcy.

CASES CITED BY PETITION.

In Re Pratesi, 126 Fed. 588, it was held that a statu-

tory lien for liverv^ stable keepers was held good as the
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act contemplated present consideration. Some consider-

ation immediately had passed.

See In Ee Mitchel, 116 Fed. 87.

An analysis of this latter case shows that this action

was for rent due and growing, showing a present fair and

and valid consideration. And we may add right here,

this is the basis of practically all liens, statutory and con-

tract. The landlord's lien was held good, but therein also

was there a present fair ocnsideration, and the act was not

in fraud, or in contemplation of fraud on the Bankruptcy

Act. This too, was a statutory lien. Counsel seeks to dif-

ferentiate between the statutory and contract liens, but

we refer to the statement already made as to the distinction

between contract and statutory lins, on page 5 of this

brief. We certainly do not agree with the underscored

part of counsers argument on page 12 of Petitioner's

brief. And as to his reference to the cases of Keynes vs Du-

mont, 130 U. S. 354, and Armstrong v. Chemical National

Bank, 6 L. R. A. 226, to say that they have no application

what ever on the construction of a statute which has come

into existence by reason of the acts which constitute the

basis of the act in the above case is absurd. Counsel can

not cite a single instance where liens as Counsel distin-

guishes them, the statutory or contract, have been upheld

where there has not been a y)resent fair consideration. In

this, page 13, Counsel cites

In Re Now York Ecoiiomicnl Printinii' Company,
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110 Federal 518, and

In Re Kellog, 118 Fed. 1017,

where the rule is quoted, ' ^ The rule seems to be that where

the lien does not contravene the bankruptcy law and is rec-

ognized by the State law, it will be preserved. Assume

now, that this lien which they rest upon, is recognized by

the State law, dare we say that it does not contravene the

Bankruptcy law! It is true that, as Collier states (page

526) that the statutory liens are not dissolved by the mere

adjudging of bankruptcy against the debtor, but it is with

this great proviso, however, that there will be nothing in

the said statute whatever which will operate against the

spirit of the bankrupcy act.

In Re Emmsley, 102 Fed. 291, discusses the mechanics

]ien law as fixed by the Statutes of the State of New York.

Such a lien the court said is not dissolved by Section 67 e

of the Bankruptcy act, but that very act limited the period

of that lien. It did not bring it beyond the four months

period which is the great time mark in all bankruptcy pro-

ceedings, and there was in that instance a present consider-

ation within the four months time.

Courts have for years protected mechanic's lien and la-

borer's liens, because of the fact that there was an imme-

diate and present consideration passed.

In Re Mero, 102 Fed. 630-1-2-3 deals with the statuto-

ry lien a livery stable keeper, had because of the present
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consideration, developed rights, which the spirit of the

Bankiiiptey acts seeks to protect.

In the cases cited above referred to in each instance

though they are statutory liens, exhibit this fact, that

there was a present fair ocnsideration, and that they had

been accepted in good faith and not in contemplation of or

fraud upon the act.

Counsel lay^ stress upon In Re Pratesi, supra, but

through all the cases cited, and in Collier, as well, the

thing which Counsel has striven to lose sight of, is ever

present for the discussion of the careful reader. Liens

are not regarded with great favor because of the liability

to defraud. To be regarded then, with favor they must

be in acocrdance with the very spirit of the Bankruptcy

law as well as with the particular terms of the Statutes.

Counsel for the other side, takes the position that be-

cause the Statute has created such a lien that no consider-

ation is necessary. This is really the assumption which

inferred from his position. Now what was the posi-

tion of the Petitioner in relation to the early acts by reason

of its having taken possession. When they saw them-

sleves about to lose, they sought to gain advantage and

obtain possession from the bankrupt, that is *Hhey came

into possession.'' In plain English, they obtained pos-

session bv means of transfer.
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PREFERENTIAL TRANSFER.

See Collier, 5th Ed. p. 38.

And they received a preferential transfer and under

this we cite the authorities quoted, oCllier on Bankruptcy,

5th Ed. page 39, Note 40, that ^ ^ One is presumed to know

the law. That he is presumed to know the legal results of

his acts, and that there is a consequent presumption that

he intends the legal results of those acts.'' So that the

acts of the bankrupt, must be viewed from its legal effect.

The presumption was with the bankrupt, that he knew

himself to be insolvent. That the Petitioner must be pre-

sumed to have this knowledge, almost goes without say-

ing.

Collier on Bankruptcy, 5th Ed. p. 40, on the question

of intent and transfer says: ^^It is immaterial how the

transfer is made" and cites cases especially those cited

under foot note 45.

As to the act of the bankrupt in giving a preference,

we wish to say that ^'suffered or permitted" in eludes

passive non-resistance, as well as inability to resist.

Collier on Bankruptcy, p. 243.

See aJso 5 Cyc. 294.

'^6. Preferential Transfers.— a. In General. Having

transferred while insolvent, any portion of his property

to one or more of his creditors with intent Ho prefer' such

ecrditors over his other creditors constitutes an act of

bankruptcy on the ]>art of the person so doing."
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See also 5 Cyc. 295-6, Subd. ^'c.^'

'^A preferential tiransfer is none the less an act of

bankruptcy because the motive of the debtor was honest if

the intent to prefer existed. And the fact that a prefer-

ence is secured through means of coercion or threats of the

preferred creditor does not affect its character as an act

of bankruptcy/'

N. Y. County National Bank v. Masson, 192 N. S.

138.

Mr. Justice Day defines a transfer so as to include

*^the sale and every other and different methods of dispos-

ing or parting with property or the possession of property

absolutely or ocnditionally, as a payment pledge or mort-

gage, gift or security, '' which being read with other Sec-

tions, '' require the suremder of preferences having the

effect of transfers of property *'as payment, pledge, mort-

gage, gift or security, which operate to diminish the es-

tate of the bankrupt and prefer one creditor over an-

other." (p. 146 supra.)

The law requires the surernder of such preferences

given to the creditor ivhether the time limited in the act

before he can prove his claim. These transfers of prop-

erty, amounting to preferences, contemplate the parting

witli tlie bankrupt's y>roperty for the benefit of the creditor

Mild the r'0Tise(]uent diminuition of the bankrupt's estate.

It is such trnnsactions operating to defeat the fiiirposes of
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the act, which under its terms are preferences, (p. 147 su-

pra.)

In Re New York Economical Printing Co. 110 Fed.

514, and In Re Kellog 118, Fed. 1017 (which upholds the

ruling of 110 Fed. 514) the Court says: ^^The rule seems

to be that where the lien does not contravene the Bank-

ruptcy laivs, and is recognized by the State law, it will be

preserved. '

'

May it please the Court, the rule is the State law as to

liens must not contravene the Bamkruptcy act.

In Re 110 Fed. 514, which was referred to eagerly by

Counsel in the lower Court and again used in argument

here to support the claim of Petitioner, the Court said,

(page 518) :

^^If a creditor, by an execution or a creditor's bill, has

secured a legal or equitable lien upon the mortgaged prop-

erty before the mortgagor has been adjudicated a bank-

rupt, under this provision his rights will or will not insure

to the benefit of the estate, depending on the time when

the lien rvas acquired. (Italics ours.) * * * ^^But if ac-

(]uired at any time within four months, it would be null

and void under subdivision "f" of the Section, except as

preserved for the benefit of the estate, as provided in that

usbdivision, and in subdivision '*!)."

In Re Gieorgia Handle Co., 109 Fed. 632, cited by

Petitioner on page 13 of his brief, is not a case applicable

to his contention as we view it. The case holds for a lien
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'

under the Georgia Statute where present consideration ex-

ists and where the property covered by the lien is partic-

ularly described, ajid the District Judge in giving the op-

inion which was support on review, said, ''but my best

judgment is that a lien accruled to this intevenor at the

time it furnished the machinery in question, which was

perfected by proper record of its lien ivithin three months.

Also In Re West Norfolk Lumber Co., 112 Fed. 759-

766-767, the Court holds similarly as to time of filing or

perfecting so called preferred claims.

In this case the time limit was 90 days, as the Court

appreciates within the time limit fixed by the Bankruptcy

act, thereby robbing Petitioner of the strength it relies on

^^o far as this case is concerned.

All these facts were sufficient to put the bank upon

its guard and to have at least suggested to it, the insol-

vency of its debtor.

Thus in conclusion, the Court holds that which we

have maintained before the lower Court as well as now,

that ''admitting that the transfer was made in good faith

upon the part of the bank, it was without any present con-

sideration whatever, and in that, is obnoxious to the law.'-'

The purpose of this Court, we understand, is to see

that the interests of justice are furthered and in bankrupt-

cy matters, it is guided by principles of equity.

See Tn Re Chase, 100 Fed. 758, 755. Citing Hutchin-

son v. Lel^oy, n:^ Fed. 202-5, and Hutchinson v. Otis, 115
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Fed. 937, 940, laying especial emphasis on the last named

case.

We must not lose sight of the fact that the claim of the

Petitioner rests in fact upon a preference which it seeks

to acquire, on a past consideration, that is, a consideration

which was not created within four months of the filing of

the petition in Bankruptcy. That it seeks an undue favor

which would not be granted to it by the bankruptcy act.

We heartily concur with the learned Judge of this Dis-

trict Court in his opinion, (record page 16) that the trans-

fer does not come, within the protection of the Statute,

either as a lien or a transfer. We cannot say that there

was no transfer, or property. Since there is a transfer,

we must look to the motive governing that transfer, and

as well to the legal results thereof. If the lien be consider-

ed it must be considered as all other liens, whether of

contract or statutory origin, are considered, and that is

upon the basis of fair dealing, present consideration
,
good

faith, and honesty. These elements do not exist, as we

view it, in the claim of the Petitioner. We believe that the

lower Court has fully covered the question as to the kind

of property contemplated by the Statute of Idaho. We
should direct the attention of the Court to the opinion re-

delivered by the lower Court, record 17. ^'The transfer

was evidently made for the purpose of securing to the

bank, and the other bank named, the payment of their
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debts, thus giving these two creditors a preference over

the other creditors.

In the beginning of the opinion of the lower Court on

page 13, the Courts cites the general rule that bankers

have liens upon securities of property, coming into their

possession in the usual course of banking business.

A very long line of cases, (See Vol. 6, Century Di-

gest,under Banks and Banking, Columns 963 to 967) sets

forth clearly the rights of banks under the general law,

and in reading the statute to obtain an intelligent discus-

sion thereof, we must always bear in mind the views an-

nounced by the Courts in relation to the construction of

the Statute, as in this case.

IN CONCLUSION.

We wish to quote the words of the Court

In Re Chase, 124 Fed. 753-760, where referring to the case

before them, the language used was that '^None of these

matters should be disposed of on any arbitrary rule of

law, when enither class of allowances can be made, hvt

they should he determined to ichai is reasonable and equit-

able in rieir of all oeuditions:

We submit that the matter as decided by the lower

Court was fair, e(]uitable and jiipt, the Court having

tnken into consideration nil the facets in the cnse, and that
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this transfer was not in the usual course of business ; that

it was without present and fair consideration, therefore

obnoxious to the law; that the lien is not such a one as

is contemplated by the act of Bankruptcy as a proper pref-

erence. We submit that the case was properly decided,

that justice was done and the opinion of the lower Court

should be sustained, all of which is very respectfully sub-

mitted.

forneys for Trustee m the M
of Harry Gesas, Bankrupt.




